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|ttach to your expiring declarations.

.‘li {s a clalms made Policy. Please review the Policy ¢arefully.

‘o Policy is limited to liability for only those claims that are first made against the Insured during the
' iicy period.
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Professuonal Liability insurance Policy —t
I] Attach to your expiring declarations.

“his Is a claims made Policy. Please review the Policy ¢arefully.

Ir 2 Policy is limited to liability for only those claims that are first made against the Insured during the
© icy period. ,

Insured by the stock company beiow and hereinafter calied the company

|
THE HOME INSURANCE COMPANY OF INDIANA INDIANAPOLIS. INDIANA

ttom 1. Named Insured and AJdress (Number. Sreet. Town or Ciry, County, Sate. 2ip Cadel Producer Name

JAMES F. SCHERR LLP Jumes € Snerr, 2.C. | DANTELS-HEAD INSURANCE AGENCY INC.
Mdisves w Seherr M vela. a-“z{ ' e
) /

109 N. OREGON, SUITE 800 .
EL PASO EL PASO , < item 2. Pulicy Period

TX 79901 From {Day-Mon-Yr} To (Day-Mon-Yr}

11-un~-1993 11~-Jun—-1994
ount ad.‘%Lrv\éia '
C’ wn uc\ 12:01 A M. Standard Time at the address of the Named Insured

9
S QJ/'\UDU . L'C—GFU(" ‘ 4”’ _ as stated herein.
) ftem 3. Form of Named Insured's Business
tnsured is PARTNERSHIP

Ll

1 And Those Professionals Listed on the Application.

tem 4. Limit of Liability
Each Claim $ 200,000 -
' 600,000
gregate  § :
{ tem §. Deducﬁble
‘ 5,000 -

Per Claim $ ~
ftem 8. Premium 5

PRE:ENIUM . $11,006.00 o~

!
(}‘ NO. OF PROFESSIONALS 3
Ny '
ttem 7. Policy Changes and Endorsements (The endorsements noted below are part of this policy and either became effective at the inception of or during
the preceding Policy Period(s). or will become effective at the inception of the Renewal Period.)
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(A stock insurance company, hereinafter called the Company)

f onsideration of the undertaking of the Named Insured to pay, when due, the premium and the
Jdlmtible as described herein and in the amounts stated in the Declarations, and in reliance upon the
ants in the application attached hereto and made a part hereof, and subject to the limits of liability

’}o‘wn in the Declarations, and subject to all of the terms of this insurance, the company agrees with the

'med Insured as follows:

is is a Claims Made Policy — Please Read Careluily

Jction A — Insured

I[The insured: The word "“Insured,” whenever
ed in this policy, means:

(a) The Named Insured firm or persons named
jfn the Declarations, or any lawyer or
professional legal corporation who during the
policy period becomes a partner, officer,
director or employee of the firm;

|

(b) any lawyer or professional legal corporation
,,who was a former partner, officer, director or

lbmployee of the firm or predecessor firm(s)
'solely while acting in a professional capacity on
behalf of such firms;

I!(c) any lawyer or professional legal corporation
who was a partner, officer, director or employee
of the firm or predecessor firm(s) who has
r ed from the practice of law, but only for
thuse professional services rendered prior to
the date of retirement from the Insured firm;

{

'l(d) any non-lawyer who was, is now, or _
hereinafter becomes an employee of the firm or
Ipredecessor firm(s) solely while acting within

I[the scope of such person’s duties as an
employee;

l(e) as respects to the liability of each Insured
las is otherwise covered herein, the heirs,
executors, administrators, assigns and legat

I‘representatives of each Insured in the event of
!death. incapacity or bankruptcy;

(f) any lawyer acting as “of counsel,” but only

I while performing services on behalf of the
Insured, any employed lawyer or any other
employee.

j Firm Changes: Any material change among the
)artners or stockholders of the Named Insured
uring the policy period should be reported to the
(Pmpany immediately, and the Company given
e right to decline to continue coverage or to

I-h:" : an additional premium therefor.

,Lge1of9
{
J
i

Section B — Coverage

. Professional Liability and Claims Made Clause:
To pay on behalf of the Insured all sums in excess
of the deductible amount stated in the
Declarations which the Insured shall become
legally obligated to pay as damages as a result of
CLAIMS FIRST MADE AGAINST THE INSURED
DURING THE POLICY PERIOD AND REPORTED TO
THE COMPANY DURING THE POLICY PERIOD
caused by any act, error or omission for which the
Insured is legally responsible, and arising out of
the rendering or failure to render professional
services for others in the Insured’s capacity as a

lawyer-or notary public.

It is a condition precedent to coverage under this
policy that all claims be reported in compliance
with the Section F CLAIMS |. NOTICE OF CLAIMS.

PROVIDED ALWAYS THAT such act, error or
omission happens:

(a) during the policy period;.or,

. {b) prior to the policy period, provided that prior
to the effective date of the first Lawyers
Professional Liability Insurance Policy issued
by this Company to the Named Insured or
predecessor law firm and continuously renewed
and maintained in effect to the inception of this
policy period:

1) The Insured did not give notice to any prior
insurer of any such act or error, and

2) the Named Insured, any partner,
shareholder, employee, or where appropriate
the Named Insured’s management committee
or any member thereof, had no reasonable
basis to believe that the Insured had breached
a professional duty or to foresee that a claim
would be made against the Insured; and

3) there is no prior policy or policies which
provide insurance for such liability or claim,
unless the available limits of liability of such
prior policy or polictes are insufficient to pay
any liability or claim, in which event this




policy will be excess oy any s:uch prior. ‘
overage, subject 10 this policy fs.terms, limits
clusions and conditions.

o1 linbility, eX
IW when the Insured renders of fails to render
‘ sorvices as an administrator, conservator,
( ,',,(;;,iver,'execulor. guardian, trustee, ,or in any
L pilast fiduciary capacity, the Insured’s acts and
. o s in such capacity shall be deemed for

omission _ ( i
the purpose of this section to be the performance

{ rofessional services for others in t.he Insured’s
l; o pacity as a lawyer, provided that this coverage
i (;}'.Zu not apply to any loss sustgxingd by the
insured as the beneficiary or distributee of any

l’ frust or estate.

performed by the Insured in a
ent relationship on behalf of one or more
| clients shall be deemed for the purpose Qf this
J geclion to be the performance of Profe55|9na|
;—,ervices tor others in the In_sured s capacity as a
lawyer, although such services could be
I‘ performed wholly or in part by non-lawyers.

Services
I' jawyer-cli

It is a condition precedent to coverage under this
i policy that all claims be reported in compliance
l:x with the Section F CLAIMS I. NOTICE OF CLAIMS.
g Claim, whenever used in this policy, means a
l[ demand received by the lns.ured for money or
3 services, including the servuce_of suit or institution
of arbitration proceedings against the Insured.

T Damages, whenever used in this po!icy, means a
) monetary judgement or settiement, mcludqu_any
such judgement or settlement for personal injury,
and does not include fines or statutory penalties,

Ii or sanctions whether imposed by I_aw or
otherwise, nor the return of or restitution of legal

fees, costs and expenses.

| Predecessor Firms, whenever used in }his policy,
: means any lawyer, law firm or pr'ofessmnal legal
' . corporation engaged in the pract_lge of Iav\{ to
li : whose financial-assets and liabilities the firm
listed as Named Insured in the Declarations is the

majority successor in interest.

Policy Period, whenever used in this po!icy, means
the period from the inception date of t!\ls policy to
the policy expiration date as set forth in the

Declarations or its earlier termination date, if any.

Il. Consent to Settle, Defense: With respect to the
insurance afforded by this policy, the Company
shall defend any claim against the insured

_ Including the appeal thereof seeking damages to
. which this insurance applies even if any of the

. allegations of the suit are groundless, false, or
traudulent. The Company shall not settle any claim
~without the consent of the Insured unless

" otherwise agreed between the Insured and the

~ Company. If t

‘nsured shall refuse to consent to
any settlement or compromise recommended by
the Company and acceptable to the claimant and
shall elect to contesl the claim or proceeding, then
the Company’s liability under this policy shall not
exceed and shall be limited to the amount for
which the claim or proceedings could have been
settied or compromised. Il is further agreed that
the Company may make such investigation of any
claim as it deems expedient, but the Company
shall not be obligated to pay any claim or
judgement or to defend or to continue to defend
any claim after the limits of the Company’s liability
have been exhausted. Thus, when the claims
expenses equal the amount for which the case
could have been settled or compromised, the
Company shall have the right to withdraw from the
further investigation and/or defense thereot by
tendering control of such investigation or defense
to the Insured, and the Insured agrees, as a
condition of the issuance of this policy, to accept
such tender.

Iil. Discovery Clause: If, during the policy or any
optional Reporting Period purchased hereunder,
the Insured first becomes aware that an Insured
has committed a specific act, error or omission in
professional services for which coverage is
otherwise provided hereunder, and if the Insured
shall during the policy period or the optional
Reporting Period purchased hereunder give notice
to the Company of:

(a) the specific act, error or omission; and

(b) the injury or damage which has or may
result from such act, error or omission; and

(c) the circumstances by which the Insured first
becomes aware of such act, error or omission

then any claim that may subsequently be made
against the Insured arising out of such act, error
or omission shall be deemed for the purposes of
this insurance to have been made during the
policy period or the optional Reporting Period
purchased hereunder. The insured shall
cooperate fully with the Company as provided in
Section F CLAIMS I. and ll. and any investigation
conducted by the Company or its representatives
shall be subject to the terms set forth in this policy.

IV. Options to Extend Claims Reporting Period: If
the Named Insured does not renew this policy after
complying with all the terms and conditions
thereof, including the payment of all premiums
and/or deductibles when due, or if the Company
shall cancel or refuse to renew the policy for
reasons other than the Named Insured’s
non-payment of premiums and/or deductibles or
non-compliance with the terms and conditions of

Page 2ot 9
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.is policy, then the Named Insured upon payment
f an additional premium as set {orth herein shall
1ve the option to extend the insurance afforded
1 this policy subject otherwise to its terms, limit
f1i “ility, exclusions and conditions, to apply to
L) .S FIRST MADE AGAINST THE INSURED
,URING {a) 12 MONTHS, (b) 24 MONTHS, or (c) 36
JONTHS, as elected by the Named Insured,
sllowing immediately upon the effective date of
uch termination, but only by reason of any act,
rror or omission in professional services
endered before such effective termination date
Ipd otherwise covered by this insurance.

|
he extension of coverage for claims made

subsequent to termination of the policy shall be
ndorsed hereto, if purchased, and shall
ereinafter be referred to as the OPTIONAL
“EPORTING PERIOD.

l‘-he premium for the optional Reporting Period
lected by the Named Insured shall be (a} 100%
‘or 12 MONTHS, (b) 150% for 24 MONTHS, or (c)
185% for 36 MONTHS, of the full annual premium
'}r this policy.

This coverage will be renewable annually at the
xpiration of the optional Reporting Period at the
mption of the Insured upon payment of an
additional premium determined by the Company
in accordance with the rates in effect at each
1r:' “al renewal date.

At the commencement of any optional Reporting
Period, the entire premium therefor shall be
'deemed earned, and in the event the Insured
-erminates the optional Reporting Period before its
term for any reason, the Company shall not be
‘iable to return to the Insured any portion of the
sremium for the optional Reporting Period.

The fact that the period during which claims must
"’Je first made against the Insured under this policy

ﬁs extended by virtue of the optional Reporting

Period shall not in any way increase the limits of
I 'Liability of this policy.

Option to Purchase Non-Practicing Reporting

Period: If any Insured retires or otherwise ceases .

the private practice of law during the policy period,
hen upon payment of an additional premium as
set forth herein, the Insured shall have the option
to extend the insurance afforded by this policy to
l }apply to CLAIMS FIRST MADE AGAINST THE
NSURED AND REPORTED TO THE COMPANY
DURING (a) 12 MONTHS, (b) 24 MONTHS, (c) 36
“MONTHS or (d} an unlimited period immediately
following the expiration date of this policy as
s* *ed in the Declarations, but only by reason of
}é act, error or omission in professional services

'Page 30f 9
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rendered belore the Insu. <d’s date of retirement
or termination of private practice and otherwise
covered by the insurance, PROVIDED there is no
other insurance procured on or after the Insured’s

_date of retirement or termination of practice which

covers the Insured for such tiability or claim. Su¢h
other insurance shall render this coverage
inapplicable, even though the limits of liability of
such other insurance may be inadequate to pay all
losses and claim expenses and/or the deductible
amount and deductible provisions of such other
insurance may be different from those of this
policy.

The extension of coverage elecled by the Insured
for claims made subsequent to the insured’s date
of retirement or termination of private practice
shall be endorsed hereto, if purchased, and shall
hereinatter be referred to as the
NON-PRACTICING REPORTING PERIOD.

The premium for the Non-Practicing Reporting
Period elected by the Insured shall be (a) 100% for
12 MONTHS, (b) 150% for 24 MONTHS, (¢} 185%
for 36 MONTHS, or (d) 225% for an unlimited
period of the full annual premium for this policy.

The deductible amount and deductible provisions
of this poficy will be waived with respect to claims
first made against the Insured during the
Non-Practicing Reporting Period purchased by the
Insured.

The limits of liability stated in the Declarations and
described in Section E LIMITS OF LIABILITY I. and
Il. shall not apply to the optional reporting period
available herein. The limits of liability stated in the
following schedule shall apply to claims first made
against the lnsured during the Non-Practicing
Reporting.Period, if purchased and shall apply as
described'in said schedule.

The limits of liability in effect at the inception of
this policy as stated in the Declarations shall be
used to compute the limits of liability provided -
during the Non-Practicing Reporting Period if
purchased.

in the event of the death of an insured or for those
lnsureds with three consecutive full years of
coverage by the Company who become
permanently, totally disabled preventing further
practice of an insured as defined by item (a) in
Section A INSURED |. THE INSURED, such Insured
shall be entitled, at no additional premium, to a
Non-Practicing Reporting Period for all claims first
made after the termination of the policy period
arising out of any act, error or omission occurring
prior to the termination of the policy period and
otherwise covered by this policy. However, those

e e L e et s Caeer v e d [aataiant3
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- gane; or

by itermns (b) thru (1 of Sec'lion A
THE INSURED are specifically
orn exercising this option.

qdclnl”i(:d
[NSURED l.
oxClUded fr
nently disabled” means that the
become so disabled as to be wholly
ted from rencering professmnal services
prov e rs in the capéecity as a lawyer or nolary
Lon‘l)ilz‘;rovided that such disabilily:

~Totally and perma

|nsured has

has existed continuously for not less than 6

A
months; and

g. is expected to be continuous and permanent.

“Totally and permanently disabled” shall not

include any condition which:

A. is aresult of war or acts of war, whether or not

declared;

B. occurred during active service in the armed

forces of any country; or
C. results from:

"+ 1. intentionally self-inflicted injuries;

"o actual or attempted suicide, whether or not

3. the abus. or misuse of addiclive chemical
compounds or alcohol.

If the Insured exercises the Non-Practicing
Reporting Period option:

- (a-) The liability of the Company for each claim

FIRST MADE AGAINST THE INSURED DURING
THE NON-PRACTICING REPORTING PERIOD
purchased by the insured shall not exceed the
amount(s) stated in the applicable schedule for
"each cfaim”; and

(b) Subject to the limits of liability for "each
claim,” the liability of the Company for all claims
FIRST MADE AGAINST THE INSURED DURING
THE POLICY PERIOD INCLUDING THE
NON-PRACTICING REPORTING PERIOD shall not
exceed the amount(s) stated in the schedule below
as "policy aggregate.”

If any “aggregate” or “policy aggregate” limit of
liability becomes exhausted by payment of claims
expenses, judgments and/or settiements, this
policy, including the Non-Practicing Reporting
Period, may be cancelled by the Company. The
Company also shall not be obligated to defend or
continue to defend any claim for which the
applicable "aggregate” or "policy aggregate” has
been exhausted by payment of claims expenses,
judgments or settlements.

V (SCHEDULE)

1. $100,000 each claim/$300,0
2. $200,000 each claim/$600,0
3. Other than those indicated in
during the total Non-Practicing Re_p
“policy aggregate” as referred to In

A. Each Claim: $100,000 % 200,000
Policy Aggregate: 300,000 600,000

B. Each Claim: 110,000 220,000

"~ Policy Aggregate: 350,000 600,000

. (. Each Claim: 120,000 240,000
? Policy Aggregate: 400,000 600,000

i 130,000 260,000

Policy Aggregate: 500,000 600,000
140,000 280,000

500,000 600,000

00 aggregate, then Column | of the followir}g schedule applies.

00 aggregate, then Column li of the following schedule applies.

| or II, then such limits as shown in the Declarations shall also apply
orting Period purchased and the "aggregate” limit shall be deemed the

subparagraph (b} above.

Effective as of
and applicable to
CLAIMS FIRST MADE
AGAINST THE INSURED DURING

First 12 month period immediately following
expiration, if a 12 month extension is
purchased;

Second 12 month period immediately following
expiration, if a 24 month extension is purchased
(Also subject to A); y

Third 12 month period immediately following
expiration, it a 36 month extension is purchased
{Also subject to A and B);

Fourth 12 month period immediately following
expiration;

and thereatfter, if the unlimited extension is
purchased (Also subject to A, B and C).

Page 40t 9
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ILL ‘Exercising The Options: As a condition
brecedem to the Insured’s right to exercise these
options, the full annual premium of this policy and
any deductibles that are due must have been paid.
Ne ~er the Optional Reporting Period nor the
N._ ‘’racticing Reporting Period shall be

I‘ivaiiabie when any Insured’s license or right to
;' ractice his profession is revoked, suspended by
or surrendered at the request of any regulatory

authority.

tThe Insured’s right to purchase any extension
option mus! be exercised by notice in writing not

"‘later than thirty (30} days after the cancellation or
lermination date of this policy. Effective notice
must indicate the toial extension period desired

'[AND MUST INCLUDE PAYMENT OF PREMIUM
FOR SUCH EXTENSION PERIOD as well as all
deductibles due the Company.

l‘lf such notice, premium and deductible payment
{are not so given to the Company, the Insured shall

not at a later date be able to exercise such rights.

mSection C — Exclusions
)
1. This policy does not apply:

l[ (a) to any judgement or tinal adjudication based
upon or arising out of any dishonest,
deliberately fraudulent, criminal, maliciously or

'\ - liberately wrongful acts or omissions

| smmitted by the Insured, :

| business enterprise not named in the
) Declarations which is owned by the Insured or
in which the Insured is a partner or employee,
.} or which is.controlied, operated or managed by
| the Insured, either individually or in a fiduciary
capacity,.including the ownership, maintenance
. or use of any property in connection therewith,
'f or to any claim made against the Insured solely
because the Insured is a partner, officer,
director, stockholder employee or employee of
l$ any firm or corporation not named in the
f Declarations;

l (b) to any claim made by or against ahy

| {c) to liability arising out of the Insured’s
f services and/or capacity as:

1} an officer, director, partner, trustee, or
", employee of a business enterprise or
' charitable organization or pension, welfare,
profit sharing, mutual or investment fund or

l [ trust;

. 2) apublicofficial, or an employee of a
i  governmental body, subdivision, or agency;

]
leageSotQ

1

3) aliduciary under wie Employee Retirement
Income Security Act of 1974 and its
amendments or any regulation or order
issued pursuant thereto, except if an insured
is deemed 10 be a fiduciary solely by reason
of legal advice rendered with respect to an
employee benelil plan;

(d) to any liability for bodily injury, sickness,
disease or death of any person, or injury to or
destruction of any tangible property or foss of
use resulting therefrom;

(e) to any claims arising out of notarized
certification or acknowledgement of a signature
without the physical appearance before such
notary public as Insured hereunder of the

~ person who is or ¢claims to be the person signing

said instrument;

(f) to any claim made by a present, former or
prospective partner, ofticer, director,
stockholder employee ar employee of the
Insured unless such claim arises out of the
professional services of the Insured in a
lawyer-client relationship except as otherwise
excluded under Exclusion (h);

{g) to any claim based upon or arising out of
discrimination by the Insured on the basis of
race, creed, age, sex or marital status;

{h) to any claim based upon or arising out of the
work performed by the Insured, with or without
compensation, with respect to any corporation,
fund, trust, association, partnership, limited
partnership, business enterprise or other
venture, be it charitable or otherwise, of any
kind or nature in which any Insured has any
pecuniary or beneficial interest, irrespective of
whether or not an attorney-client relationship
exists, unless such entity is named in the
Declarations. For purposes of this policy,
ownership or shares in a corporation shall not
be considered a "“pecuniary or beneficial
interest”.unless one Named Insured or members
of the immediate family of the Named tnsured
own(s) 10% of the issued and outstanding

.. shares of such corporation;_

(i) to any claim for property damage arising out
of Insured’s act, error or omission while acting
as attorney, officer, director, partner, trustee or
employee of a business enterprise which is
liable or may be held liable for the discharge,
dispersal, release or escape of smoke, vapors,
soat, fumes, acids, alkalis, toxic chemicals,
liquids or gases, waste materials or other
irritants, contaminants or pollutants into or upon

N . P N e e ——— - s
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Yand, the atmospi.. ~ ~r any water course or

body of water. .
li. Waiver of Exclusion and Bree;l'“-'s:.\,_{ Conditions:
Whenever coverage under any provi. ™= of this
policy would be excluded, suspended or tu>%

A

(a) because of exclusion (a) relating to any
judgment or final adjudication based upon or
arising out of any dishonest, deliberately
fraudulent, criminal, malicious or deliberately
wrongful acts or omissions by any Insured, or

(b) because of noncompliance with Section F
CLAIMS |. NOTICE OF CLAIMS relating to the
giving of notice to the Company with respect to
whict any other Insured shall be in default
solely because of the default or concealment of
such default by one or more partners or
employees responsible for the loss or darnage
otherwise insured hereunder,

the Company agrees that such insurance as would
otherwise be afforded under this policy shall apply
with respect to each and every Insured who did not
personally commit or personally participate in
committing one or more of the acts, errors or
omissions described in any such exclusion or
condition; provided that if the condition be one
with which such insured can comply, after
receiving knowledge thereof, the Insured entitied
to the benefit of the Waiver of Exclusions and
Breach of Conditions shall comply with such
condition promptly after obtaining knowledge of
the failure of any other Insured or employee to
comply therewith. However, related acts, errors
or omissions shall be treated as a single claim,
and suits brought by more than one person or
organization shall not operate to increase the
Company’s limit ot liability.

With respect to provision Il. (a) above, the
Company’s obligation to pay in the event of such
waiver shall be in excess of the deductible and in
the excess of the full extent of any assets in the
firm of any Insured who is not a beneficiary to the
waiver.

. Section D — Territory

"The insurance afforded appfies worldwide.

Secfion £— Limits of Liability

tha O om 71O cach claim FIRST MADE
AGAINST THE INSURED AND REPORTED TO THE
QOMPANY DURING THE POLICY PERIOD,
including the Optional Reporting Period, if such is
porchased, shall not exceed the amount stated in
the Declaration for each claim, and shall include

L. Limits of Liability — €~ vilaim: The liability of
J

all claim expenses. |f the limits of liability are
exhausted prior to settlement or judgment of any
pending claim or suit, the Company shall have the
right to withdraw from the further investigation or
defense thereot by tendering control of such
investigation or defense to the insured, and the
Insured agrees, as a condition to the issuance of
this policy, to accept such tender.

IL.” Limits of Liability/Aggregate: Subject to
Section E 1. LIMITS OF LIABILITY — EACH CLAIM,

tha liahjliiv t tha Aampany chall nct exceed the
amount stated in the Declarations as aggregate as
a result of all claims FIRST MADE AGAINST THE
INSURED AND REPORTED TO THE COMPANY
DURING THE POLICY PERIOD including the

Optional Reporting Period, if such is purchased.

lIl. Deductible: The deductible amount stated in
the Declarations shall be paid by the Named
Insured and shall be applicable to all damages
and claim expenses, for each and every claim,
whether or not loss payment is made for claims
first made during the policy period. The deductible
shall be deemed to be applied first to the damages
and/or claim expenses.

If the Optional Reporting Period is purchased, the
deductible will be applicable in the full amount
shown in the Declarations and shall be applicable
to all damages and claim expenses, for each and
every claim whether or not loss payment is made,
for all claims first made during the Optional
Reporting Period.

Such amounts shall upon written demand by the
Company be paid by the Named Insured within
thirty (30) days regardless of the number of claims
first made during the policy period.

The determination of the Company as to the
reasonableness of the claim expenses shall be
conclusive on the Named Insured.

IV. Multiple Insureds, Claims and Claimants: The
inclusion herein of more than one Insured or the
making of claims or the bringing of suits by more
than one person or organization shall not operate
to increase the Company’s limit of liability.
Related acts, errors or omissions shall be treatead
as a single claim. All such claims, whenever
made. shall be considered first made during the
#oticy period or optional Reporting Period in
which the earliest claim arising out of such act,
error or omission was first made, and all such
claims shall be subject to the same limits of

" liability.

V. Payment and Apportionment of Claim
Expenses: All claim expenses shall first be
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ll:btracted from the limit of liability wnh the
emamder it any, being the amount available to
ay as damages. If the limits of liability are
{<hausted prior to settlement or judgment of any

lenr*ing claim or suit, the Company shall have the

ig. » withdraw from the further investigation or .
>1\ense thereof by tendering control of such
lvesllgatnon or defense to the Insured, and the
nsured agrees, as a condition to the issuance of

lus policy, to accept such tender.
1

laim expenses whenever used in this policy,
neans:

( (2) fees charged by any lawyer designated by
 the Company,

(b) all other fees, costs and expenses resulting
“ from the investigation, adjustment, defense and
- appeal of a claim, if incurred by the Company.

owever, “claim expenses” does not include
'Walary charges of regular employees or of the
stficials of the Company or any supervisory
sounsel retained by the Company.

'Jection F — Claims

.. Notice of Claims: As a condition precedent to the
'Lght to the protection afforded by this insurance,

1e Insured shall, as soon as practicable, give to

‘he Company written notice of any claim made
gainst the Insured.

h ... event suit is brought against the Insured, the
Insured shall immediately forward to the Company
"very demand notice, summons or other process
aceived directly or by the Insured’s
representatives.

l .. Assistance and Cooperation of the Insured: The
_llsured shall cooperate with the Company and
upon the Company’s request shall submit to
xamination and interrogation by a representative
r under oath if required, and shall
«ttend hearings, depositions and trials, and shall
assist in effecting settiement, securing and giving
l vidence, obtaining the attendance of witnesses,
nd in the conduct of suits, as well as in the giving
of a written statement or statements to the
Company s representatives and meeting with such-
'.presentatlves for the purpose of investigation
nd/or defense, all without charge tothe
Company. The Insured shall further cooperate with
I Pe Company and do whatever is necessary to
lecure and effect any rights of indemnity,
contnbutlon or apportionment which the Insured
may have. The Insured shall exercise the
1sured’s right to either reject or demand the
rbitration of any claim made against the Insured
in\“ sordance with the written instructions of the

!
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Company. The Insured shall not, except at the
Insured’s own cost, make any payment, admit any

"liability, settle any claims, assume any obligation

or incur any expense without the written consent
of the Company. :

Ill. Subrogation: In the event of any payment
under this policy, the Company shali be
subrogated to all the Insured’s rights of recovery
therefor against any person or organization, and
the Insured shall execute and deliver instruments
and papers and do whatever else is necessary to
secure such rights. The Insured shall do nothing
to prejudice such rights.

The Company shall not exercise any such rights
against any persons, firms or corporations
included in the definition of Insured.
Nothwithstanding the foregoing, however, the
Company reserves the right to exercise any rights
of subrogation against an Insured with respect to
any claim brought about or contributed to by the
intentional, dishonest, fraudulent, criminal or
malicious act or omission of such Insured.

Any amount so recovered shall be apportioned as
follow:

Any recovery shall first be used for the
repayment of expenses incurred toward
subregation; second, to loss and/or claim
expenses paid by the Company; third, to any
loss and expense payment by the Insured in
excess of any deductible(s); fourth, to any loss
and expense payments by an excess carrier on
behalf of the Insured; fifth, to any loss and
expense payments by any primary carrier on
behalf of the Insured; and last, to repayment of
the Insured’s deductible.

1V. Action Against the Company: No action shall
Jlie against the Company unless, as a condition
precedent thereto, the Insured shall have fully
complied with all the terms of this policy, nor until

- the amount of the Insured’s obligation to pay shall

have been {fully and finally determined either by
judgment against the Insured after actual traifl or
by written agreement of the Insured, the Claimant
and the Company

Nothlng contained in thls policy shal| glve any
person or organization the right to join the
Company as a co-defendant in any action against
the Insured to determine the Insured’s liability.
Bankruptcy or insolvency of the Insured or of the
Insured’s estate shall not relieve the Company of
any of its obligations hereunder.

V. False or Fraudulent Claims: If any insured shall
commit fraud in proffering any claim as regards




amount or other\}vise, this insurance shall become
void as to such Insured from the date such
fraudulent claim is preotfered.’

Section G — Conditions

1. Application: By acceptance of this policy, the
Insured agrees that the statements in the
application are personal representations, that they
shall be deemed material and that this policy is
issued in reliance upon the truth of such
representations and that this policy embodies all
agreements existing between the Insured and the
Company, or any of its agents, relating to this
insurance.

ll. Other Insurance: Subject to the limitation of
coverage as set forth in Section B COVERAGE I.
(b) for prior insurance, and Section B COVERAGE
V. for insurance procured subsequent to
termination of practice, this insurance shall be in
excess of the amount of the applicable deductible
of this policy and any other valid and collectible
insurance available to the Insured whether such
other insurance is stated to be primary, pro rata,
contributory, excess, contingent or otherwise,
unless such other insurance is written only as a
specific excess insurance over the limits of
liability provided in the policy.

llil. Changes: Notice to any agent or knowledge
possessed by any agent or other person acting on
behalf of the Company shall not affect a waiver or
a change in any part of this policy or estop the
Company from asserting any right under the terms
of the policy, nor shall the terms of the policy be
waived or changed, except by written
endorsement issued to form a part of this policy.

IV. Assignment: Assignment of interest under this
policy shall not bind the Company unless its
consent is endorsed in writing hereon.

V. Cancellations: This policy may be cancelled by

‘the Named Insured by surrender thereof to the

Company or by mailing to the Company written
notice stating when thereafter such cancellation
shall be etfective. If cancelled by the Insured, the’
Company shall retain the customary short rate
proportion of the premium.

This policy may be cancelled by the Company by -
mailing to the Named Insured in the Declarations
written notice stating when, not less than thirty (30)
days thereafter, such cancellation shall be
effective. Such notice shall be conclusive on all
Named Insureds.

However, if the Company cancels the policy
because the Insured has failed to pay a premium
or deductible when due, this policy may be
cancelled by the Company by mailing a written
notice of cancellation to the Insured stating when
not less than ten (10) days thereafter such
cancellation shall be eftective. The mailing of
notice as aforementioned shall be sufficient notice
and the effective date of cancellation stated in any
notices shall become the end of the policy period.
Delivery of such written notice by the Named
Insured or the Company shall be the equivalent to
mailing.

If cancelled by the Company, earned premium
shall be computed pro rata. Premium adjustment
may be made at the time cancellaticn is eftected
or as soon as practicable thereatter.

Definitions-Reference

Certain words are specifically defined for the
policy and the definitions are to be found in the
sections set forth below:

(a) Claim, damages, policy period — see
Section B COVERAGE 1.

(b) Claim expenses — see Section E LIMITS OF
LIABILITY V.

IN WITNESS WHEREOQF, the Company has caused this policy to be executed and attested, but this
policy shall not be valid unless countersigned by a duly authorized representative of the Company.

%gﬁ/m‘m[x Ytz e A

THE HOME INSURANCE COMPANY 'ms HOME INDEMNITY COMPANY em usuamce COMPANY
msuoueusunmcecoupm
WL&L “1(\7«1’\
Arthur Phitlips /gﬁ
President
THE HOME INSURANCE COMPANY Mmusmeounm
OF INDIANA THE HOME INDEMNITY COMPANY
THE HOME INSURANCE COMPANY CITY IRSURANCE COMPANY
OF iLUMNOS THE HOME INSURANCE COMPANY
OF INDIARA
THE HOME SNSURANCE COMPANY
OF ILLINOIS
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I lclear Energy Liability

clusmn Endorsement (BROAD FORM)

Ins endorsement modifies the provisions of this
ticy.

i;f reed that: _
]Tiﬁs policy does not apply:
|

{A) Under any Liability Coverage, to bodily
injury or property damage

IJ 1) with respect to which an Insured under this
Policy is also an Insured under a nuclear
energy liability policy issued by Nuclear

l\ Energy Liability Insurance Association,

| Mutual Atomic Energy Liability Underwriters
or Nuclear Insurance Association of Canada,
or would be an Insured under any such policy

' | but for its termination upon exhaustion of its

I limit of liability; or

2) resuiting from the hazardous properties of
| nuclear material and with respect to which (a)
‘ any person or organization is required to
maintain financial protection pursuant to the
Atomic Energy Act of 1954, or any law
1 amendatory thereof, or (b) the Insured is, or
T had this policy not been issued would be,
entitled to indemnity from the United States
I of America, or any agency thereof, under any
i agreement entered into by the United States
of America, or any agency thereof, with any
. ‘ person or organization.

~ Under any Medical Payments Coverage or
any Sdpplementary Payments prowsuon relating
to first aid, to expenses incurred with respect to
l odily injury resulting from the hazardous
roperties of nuclear material and arising out
of the operation of a nuclear facility by any
' f)erson or organization.

[C) Under any Liability Coverage, to bodily
injury or property damage resulting from the
I Fazardous properties of nuclear material, it

1) the nuclear material (a) is at any nuclear

facility owned by, or operated by or on behalf

of an Insured or (b) has been discharged or
l | dispersed therefrom;

2) the nuclear material is contained in spent
fuel or waste at any time possessed, handled,
I } used, processed, stored, transported or
. disposed of by or on behalf of an Insured; or

. 3) the bodily injury or property damage arises

J out of the turnishing by an Insured of services,
materials, parts or equipment in connection

with the planning, construction, maintenance,

I ' operation or use of any nuclear facility, but if

I}gegofg

|

such facility is locate. . within the United
States of America, its territories or
possessions or Canada, this exclusion (3)
appties only to property damage to such
nuclear facility and any property thereat.

ll. As used in this endorsement:

"hazardous properties” include radioaclive, loxic
or explosive properties;

“nuclear material” means source material, special
nuclear material or by-product material;

“source material”, “special nuclear material”, and
“by-product material” have the meanings given
them in the Atomic Energy Act of 1954 or in any
law amendatory thereof;

"spent fuel” means any fuel element or fuel
component, solid or liquid, which has been used
or exposed to radiation in a nuclear reactor;

"waste” means any waste material (1) containing
by-product material and (2) resulting from the
operation by any person or organization of any
nuclear facility included within the definition of
nuclear facility under paragraph (a) or (b) thereof;

"nuclear facility” means
(a) any nuclear reactor,

(b) any equipment or device designed or used
for (1) separating the isoptopes of uranium or
plutonium, (2) processing or utilizing spent fuel,
or (3) handling, processing or packaging waste,

(c) any equipment or device used for the
processing, fabricating or alloying of special
nuclear material if at any time the total amount
of such material in the custody of the Insured at
the premises where such equipment or device
is located consists of or contains more than
twenty-five (25) grams of plutonium or uranium
233 or any combination thereof, or more than
250 grams of uranium 235,

(d) any structure, basin, excavation, premises '
or place prepared or used for the storage or
disposal of waste,

and includes the site on which any of the foregoing
is located, all operations conducted on such site
and all premises used for such operatiors;

“nuclear reactor” means any apparatus designed
or used to sustain nuclear fission in a
self-supporting chain reaction or to contain a
critical mass of fissionab!e material;

“property damage” includes all forms of
radioactive contamination of property.



EXHIBIT B



[

- ) IN THE DISTR (;f gOUHT OF EL FASO COUNTY, TEXAS
‘ - JUDICIAL DISTRICT

l‘ ; CRies 22 T a0 b5
al (110 o'clock 2 M £62

EDIE RUBALCABA, Clark, Dist. Courts
El Paso County, Texas

DR. W.C. LARC:K, DR. JOSEPH SUPERVILLE)

and CORONADO CHIROPRACTIC CLINIC ) <k
Individually and as REPRESENTATIVE OF )

ALL TEX:ES CHIROPRACTO: 3, ) BY DEPUTY

Plaintiffs,

vo. §8-02707

Vs.

I )
)

)

)

| )
AMIRICAN GENERAL FIRE & CRSUALTY )

COMPANY, THE HOME INSURANCE COMPANY, )

l ALISTATE INSURAMNCE CO., KEMPER GROUP )
INSURANE COMPANIES, LIMBERMEN'S )

MUTUAL CASUALTY (X. PANY, CRSWFORD & )

COMPANY, CRIM & FOSTER, U.S. )

l INSURINCE GROUP, U.S. FIRE INSURANCE )
CO., TEXAS EMPL’ YERS JNSURANCE )
ASSOCIATION, TEXAS EMPLOYERS NATIOMNAL )

l . INSURANCE CO., NATIONAT, STANDARD )
INSURANCE CO., COMMERCIAT, UNION )
INSURANCE CO., NATIONAL UNION FIRE )

} INSURANCE OF PITTSBURGH, PENNTYLVANIA,)

l INTRACORP, INC, SAFECO INSURANCE )
COMPAITY OF AMERICA, BARTFORD FIRE )
INSURANCE COMPANY, LIBERTY MUTUTAL )

' INSURANCE COMPANY, NORTH RIVER ) -
INSURANCE- COMPANY, NEW JERSEY, )

DR. WILLIAM W. TIMBERIAKE, and ALL )

I OTHER INSURANCE CCMPANIES WHO )
WRONGFULLY CUT CEIROPRACTOR BILLS, )

; ).

I Defendants, )

PIAIRTIFP'S ORIGIFRAL CIASS ACTION PETTITICN

COMES NOW DR. W.C. LAROCK, DR. JOSEPH SUPERVILLE and CORONALD CHIROIPRACTIC-Z-:--}
CLINIC, Plaintiffs, ii_nd'ividuall}rja\nd“ on be?alf bf'éfl"Bﬁ;r Texas CHiropractors, -
and bring this class action against THEZ HOME INSURANCE Cd*{PANY, ALISTATE
INSURANCE CO., KE‘{PE? GROUP INSURANCE COPE?ANIES, LIMSERMEN'S MUTUAL CASUALTY

COMTANY, CRAWFORD & Cb.”IPANY, CRUM & EOSTER,.U.S. INSURANCE :GROUP, U.S. FIRE

EXHIBIT No..L
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INSURAN&E COMPANY, TEXAS EMPLOYERS INSURANCE ASSOCIATION, TEXAS EMPLOYERS
NATIONAL INSURANCE CO., MNATIONAL STANDARD INSURANCE CO., COMMERCIAL GNION
INSURANCE CO., AMERICAN GENERAL FIRE AND CASUALTY CQMPANY, NATIONAL UNION TIRE
INSU%?NCB OF PITTSBURGH, PENNSYLVANIA, INTRACORP, INC., SAFECO INSURANCE COMEANY
CF AMERICA, HARTMQD FIRE INSIRANCE COMPANY, LIBERTY MUTUAL INSURANCE C@'IPAIEX-',
NORTH RIVER INSURANCE COMPANY, NEW jE’RSEY, [_)'2. WILLIAM W. TIMBERLAKE, and ALL
OTHER INSIRANCE COMPANIES WHO WRONGFULLY CUT CHIROPRACTOR BILLS, and show the
following: ’

. I.

The named Plaintiffs reside in El Paso County, Texas. Pleintiffs sue not
oniy for themselves, but also on bzhalf of all Texas Chiropractors who have been
denied payment for services rendered to patients covered by workers compensation
insurance and other forms of insurance for payment of health care bills.
Plaintiffs would show that: 1) the class is so numerous that joinder of all
members i§ impracticable; 2) there are guestions of law or fact common to the
class; 3) the claims of Plaintiffs-are'typical of the claims of the class; 4)
Plaintiffs, &s the_representative’party,Awill fairly and aﬁequately protect the
interests of the class. Further, Plaintiffs would show that this class_action is
maintainable pursuant to T.R.C.P. 42 (b) for the reason that the pfosecution of
separate actions by or against individual menbersLof the ‘class would createiafai,
gisk of inconsjigtent or varying adjudications with respect to individual némbe;i;
of the class which would establish incompatible standarés of conduct for the
party opposing the class, and the common questions of lay or fact concerniﬁg the
refusal to pay fof chiropractic services-by defendants predaminate over any |

Guestions affecting only individual mambers and the class action is superior to
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other methods available for the fair and efficient adjudlcatlon of the

controversy.

‘Defendant THE HOME INSURANCE COMPANY is a corporation doing business in the
State of Texas and may be served by serving its agent, JAMES STITT, 1225
Greenville Ave. Suite 1001, Dallas, Texas 75234.

Defendant ALLSTATE INSURANCE CO. is an Illinois corporation doing business
in Texas and may be served with process by serving 1ts registered agent GARY E.
BRIGGS, 222 W. Las Colinas Blvd., Suite 1500, Irving, Texas 75039-5403.

Defendant KEMPER GROUP INSURANCE COMPANIES is a group of insurance companies
doing business in the State of Texas and may be served with process by serving
its registered agent.

Defendant LUMBERMEN'S MUTUAL CASUALTY COMPANY is an insurence compzny dcing

registered agent, DAVID E. LEE, 1800 Z. Gate Drive, Garland, Texas 75041-5513.
Defendant CRAWFORD & COMPANY LANDMARK LIFE INS. (0., is a corporation domg
business in the State of Texas and may be served with process by serving its
reglstered agent 0.C. JARVIS or any other authorlzed officer or agent at 211 W.
Commerce, P. O. Box 40, Brownwood, Texas 76804-0040.
Deferndant CRWM & FOSTER is an insurance cornpany doing business in the State _
of 'Pexas and may be served with process by se*v1ng its reglstered agent
Defendant U.s. IMSURANCE GROUP is an insurance ccmpany dmng business in t.he
State of Texas and may be served with process by serving its registered agene.
Defendant U.S. FIRE INSURANCE CO., is an insurance campany don)g business in
the State of Texas and may be served with process by serving its registed agent,.

FENNETH B. MOODY, ‘at 4040 N. Central Expressway, Dzllas, Texes 75204
) _
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Defendant TEXAS EMPIDYE‘.RS INSURANCE ASSOCIATION is an insurance company
doing business in the State of Texas and may be served with process by serving
its registered agent TCM R. COFFIELD, JR., or any other authorized officer or
agent at 1301 Young Street, Dallas, Texas 75221,

Defendant TEXAS EMPLOYERS NATIONAL INSURANCE CO., is an insurance company
doing business in the State of Texas and may be served with process by éerving
its registered agent.

Defendant LIBERTY MUTUAL INSURANCE CO. is an insurance company doing
bus-iness in El1 Paso Counfy, Texas and m'y be served with process by serving its
registered agent ALBERT L. BREEIAND, or any other authorized officer or agent at
2110 Walnut Hill Lane, Suite 160, Irving, T2xas 75038.

Defendant NATIONAL STANDARD INSURANCE CO. is an insurance corpany doing
business in the State of Texas and may b2 served by serving its recistered agent,

COMMISSIONER OF INSURANCE, 1110 San Jacinto, Austin, Texas 78701-1998.

Defendant COMMERCIAL UNION INSURANCE CO. is an i_nsuranoe canmpany doing .
business .in the State of Texas and may be served by serving its régi_stered agent
JAMES ROYAL, 9330 Ameberton Parkway, Dallés, Texas ~ 75243.

Defendant AMERICAN GENZRAL FIRE AND CASUALTY COMPANY is an insurance company

‘doing business in the State of Texas and may be served with process by serving

v

its registered agent WILLIAM FIEXANDER, II,” 2919 Allen Parkwey, Houston, 'I*ex_a'_s_:_ :

77001, ‘ ~ |
Défendant NATIONAL UNION FIRS'II‘SURD.NZ-:'E COMPANY OF PITTSBURGH, PEMMA

is an insurance' company doing business in the State of Texas and may be served

with process by serving its registered agent WILLIAM P. KANE, JR., 2001 Bryon

Tower, Dallas, Texas 75201.
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Defendant SAFECH INSURANCE CO. OF AMERICA is an insurance campany doing
business in the State of Texas and may be served with»process by serving its
registerad agent DAVID B. DURHAM, 2701 N. Central Fxpressway, Richardson, Texas
75080.

Defendant HARTFORD FIRE INSURANCE COMPANY, is an insurance company doing -
business in the State of Texas and may be served with process by serving its _
registered agent GLEN E. DAMSTRA, JR., 5001 LBJ Freeway, Dallas, Texas 75221.

Deféndant NORTH RIVER IRCURANCE COMPANY, NEW JERSEY is an insurance canﬁaﬁy
doing business in the State of Texas and may be served with process by serving
its registered agent KENNETH B. MODDY, 40.0 N. Central Expressway, Dallas, Texaé
75204.

D2fendant INTVWACORP, INC. is a Texas corporation doing business in Texas and
may be served with process by s2rvinj its registered agent RICHARRD VICTOR TAWTEL,
5100 Wzstheimer, Suite 275, Houston, Téxas 77056.

Deferndent WILLIAM W. TIMBERLAKE is a doctor of chiropractic doing business
in the State of Texas and may be servedlwith process at 3016 Jim Miller Rd.
Dallas, Texas 75227.

II.

Plaintiffs are doctors of ~hiorpractic and were at all times pertinent to

this case, licensed by.the Texas Board of Chiropractic Examiners to pragtiée-
chiropractic. Plaintiffs provided necessary chiropractic care to a number of
patients who were injured or while insured 5y Deféndahts under policies of
insurance, autamobile insurance, health insurance, worker's campensation

irsurance and other insurance.
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It was the choice of these patients to secure the services and to contract
with Plaintiffs for treatment of their injuries. These patients had a right to

choose chiropractic treatment for their iniuries and Defendants were required to

provide for payment of the reasonabie and necessafy chiropractic fees in the
respactive loczl areas for treatment of their injuries.
III.

Plaintiffs would show that Defendants have engaged in a civil conspiracy
+lmad at cutting chiropractic services and charges. Defendants havé engaged in a
continuing course of condﬁct to cut chiropractic bills, disparage the care and
treatment by chiropractors, interfere with the bﬁsiness relationship between
Plaintiffs and their patients, restrain trade betwren Plaintiffs and their
patients and engage in bad fazith. Plaintiffs have suffered actual damages, loss
of patients and future treatment, non-payment of bills, staff time to document
and respond to the actions of Dzferdants, suffered damage to their business
repatation and credit, mentzal anguish and legal fees apd other dahages for.whégh
Defendants” are liable, together with punitive damages and prejudgment interest.

IV,

Plaintiffs would show that Defendants have'en;aged in unfair practices in

. the business of insurance (as defined by Article 21.21 et seq. of the Texas

Insurance Code) and deceptive ﬁrade practices (as definad by Article 17.46 b% the_»
Texas Business and Commerce Cod=2). o . 1-

Plaintiffs would show that Défendants have engaged in one or more of~tﬁe
following acts: |

1. Denying a claim without a reasorable basis for such denial.
2. Delaying payment of a claim without a reasonable basis for such delay.
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10.

11.

12.

13.

.14,

15.

16.

17.

18.

189.

20.

Failing to'promptiy determine whether there was any reasonable basis for

a denial or delay of a claim.
Withholding benefits by paying less than due.

Failure to pay Plaintiffs bills.
Refusing to pay claims without conducting a reasonable investigation

based upon all available information. State Board of Insurance
Amendment of unfair competition and unfair practices of insurers rules,
Docket No. 41454 (8/10/82).

Discriminating against doctors of chiropractic.
Texas Insurance Code).

Refusal to pay chiropractic services within 30 days or to controvert the
services as reguired by Board Rules 41.160, 41.165 and 41.175 of the-
Texas Industrial Accident Board and Aritcle 8306 §7 of the Texas ClVLl
Statutes. _
Refusing to accept the opinion of a chiropractor in adjusting or
settling a claim by reguiring another doctor's opinion.

Discriminating against doctors of chiropractic (Article 21.52 of the
Texas Insurance Code).

Refusing to settle with claimants vho received chiropractic care on the
basis the fees of chiropractors are excessive and unreasonable without a
timely and reasonable invectigation concerning the claim. (Article 21.52
of the Texas Insurance Code)

Adjusting chiropractic bills and treatment in a different manner than

(Article 21.52 of the

those of other h=zalth care providsrs. (Article 21.52 of the Texas

Insurance Code).

Arbitrarily refusing paymsnt of chiropractic bills and then justifying
r=fusal by subseguently retaining a doctor who has never seen the
oatient, the x-rays or the entire history of the patient to just 1Ly not

paying the bill.
R_fu51ng payment of chiropratic bills without any objective, orad° or

standard.

Failing to acknowledge wlth reasonable promtness pertinent

communications with respect to claims arising under its policies
(Article 21.21-2 §2(b)).

Failing to adopt and implemont reasonable standards for promot
investigations of claims arising under its policies (Article 21.21-2
§2(c)).

Not attempting in good faith to effectuate prampt, fair and ecuitable
settlement of claims submitted in which llablllty has become reasoqably

clear.
Compalllng claimants covered by the policy of insurance to institute

' suits to recover amounts due under Defendants policies by offering

substantially less than the amounts ultimately recovered in suits

brought by them. (Article 21.21-2 §2(e)).
Refusing to settle workers compensation claims with future meclcal

benefits provided by chiropractors.
ttempting to switch patients from treatment by a chlropractor to obher

ty;es of doctors.
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21, bisparaging the services of chiropractors by false or misleading
representation of fact. (Deceptive Trade Practices Act 17.46 (a)(8)).
22. Breach of express warranty. (Texas Deceptive Trade Practices Act

17.50(a)(2)).
23. Breach of implied warranty. (Texas Deceptive Trade Practices Act

24. ;;égggié(fg)&nconscionable action (Texas Deceptive Trade Practices Act
17.50(a)(3)). S

The conduct of Defenaants was a producing cause of Plaintiff's actual damages
listed below. Plaintiff would further show the conduct of Dzfendants as
describad in this petition was cammitted knowingly. Pursuant to §17.505, giving
30 days written notice is rendered impractical by reason of the necessity of
filing suit to prevent expiratioﬁ of the statute of limitations. Further,
Plaintiffs have given notice of the individual claims.

Defendants are liable to Plaintiffs and the others in the class for damages,
arejudgieent interest, reasonable attornev's fees and treble.janages.

V.

Alternativeiy, and without waiving the foregoing, the conduct of Defendants
constitutéd a willful, intentional, unwarranted, wrongful and unjustified .
interference by D:Iendants in the_businesé of Plaintiffs and others in the class
with their patients, as w21l as with pros;ective petients. As a proximate result
of Defendants conduct, Plaintiffs and others in the class have been damaged as
set forth herein. | -

VI.

Alternatively, and without waiving the foregoing, Plaintiffs énd others in

the class in good faith renderéd services to their patients. Although Dzfendants

had an obligation to act in good faith in respect to the handling of their
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clahns,_Defendants breached that duty and acted in bad'faith, which proximately
caused damages to Plaintiffs. |
VII.

Plaintiffs would show that Defendants have engaged in a continuing course of
conduct as alleged above. After notice and hearing, a temporary injunction and
thereafter a permanent injunction should be issued against Defendants to prohibit
their bad faith conduct against chiropractors. Plaintiffs have no adequate
remedy at law. After hearing and éuring the pendency of this suit, Pl;intiffs
request that the Court enjoin Defendants as follow§:

1. CQutting, reducing, eliminating or refusing to pzy chiropractic bills.

In the event such Deferrlant contests any such bill, much Dzfendant shall
deposit all monies in dispute into the registry of ;he Court, together
with its written justification for the contest and the evidence to
Justify reduction.

2. Diverting patients of Plaintiffs or attempting to change treatmant plans
or h2alth care providers.

3. Refusing, unreasonably limiting, diverting, switching or making an issue
of future medical care with chiropractors in negotiation or settlement
of workers' compansation claims.

4. Interefering with the doctor-patient relationship in any way.

S. Delaying payment of chiropractor bills.

6. Contacting patients of Plaintiffs concerning treatment or bills or any
matter relating to chiropractors.

7. Making any derogatory remarks (orally >r in writing) concerning
chiropractors' treatment or bills. _

8. Politiking, advertising, lobbying, donating money or solicitating
political support to change the system or sway pblic opinion during. the
pendency of this suit. -

9. Such other and further orders as the Court may deem neccessary.

Upon final trial hereof, Plaintiffs pray this temporary injunction be nadé»g

‘ p:rmanent.
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- : VIII.

Alternatively, and without waiving the foreéoing, Plaintiffs would show that
Defendant INTRACORP, INC. and D=fendant Dr. TIMBERLAKE were negligent and grossly
negligent which negligence is a proximate cause of Plaintiffs damages.

| IX.

Alternatively and without waiving the foregoing, De=fendants are in violation
of Article 8306 §7 for non—payment of medical services rendered by Plaintiffs and
others in the class. As such, Plaintiffs are entitled to recover damages,
interest thereon at the rate of twelve percent (12%) of the amount unpaid, and
reasonabl? zttorney's feoes.

X.

Alternatively, and without waiving the forecoing, Plaintiffs would show that
Defendénts violated Article 3.62 of the Texas Insurance Cods. Plaintiffs are
entitled to damages, statutorv peneltyv, interest and reasonable attorneys fees.

XI.

Plaintiffs and members of the class have suffered damages in excess of the

minimun jurisdictional limits of this Court. |
XII.

Plaintiffs woulc show that Defendants acted willfully and maliciously in the
handling of these cléims, and that the conduct of Defendants as afqres;%d Qa$_qf'
such chiracter as to Eake Defendants liable for exemplafy or punitive damagéé;ziﬁ

| XIII.

It.was necessary to secure the services of JAMES F. SCHERR, a licensed. Texas

attorney, to prepare and prosecute this suit to protect the rights of Plaintiff-
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and members of the class. Judgment should be rendered in favor of this attorney

and against Defendants for reasonable attorney's fees.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray that Dzfendants be cited to

app2ar and answer and that upon flnal trial Plaintiffs have:

A. Judgment against Defendants in a sum in excess of therminimum
jurisdictional limits of this court;

B. Tréble damages;

C. Exemplary or punitive damagzs;;

D. Temporary and permanent injunctive relief:

E. Prejudmgent interest oz the amount awarded as damages at the legal rate
to the date of judgment; |

F. Post judgment interest thereafter at the legal rate until paid;

G. Attorney's fees;

H. C-:sts of this suit:

I. Expesrt witness costs.

J. Such other and further relief to which Plaintiff/paj'be justly

entitled. _ A /
. . I »
o \ mit
/o
JﬁMJSgF/, HERR/
s btornev.;or Plaintiffs

so, Texas 79901
i5) 544-0100
Texas Bar No. 17745400
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EXHIBIT NO, S

M. KUHLMANN

IN THE DISTRICT COURT OF EL PASO COUNTY. TEXAS

243RD JUDICIAL DISTRICT ,,,,d __—?»Z? 1§ 7

at /A / oclocK

DR. WALTER RHODES. ET AL. y : ) |
Plalnuffs ) ; R | ‘J'-%'%“‘?"" .
V. )) - Cause No. 88-7707
AMERICAN GENERAL FIRE AND ;
CASUALTY COMPANY. ET AL.. )
) \
Defendants. 3
JUDGMENT

This case came betfore the Court for a final adjudication. the full names of the parties
being as follows: Plaintiffs. Dr. David Bailey, Dr. Ben Beard, Dr. Dan Petrosky and the

remaining defendants. American General Fire & Casualty Company, Al_ist'ate Insurance

Company; American Motorists Insurance Company; Kemper Group Insurance Companies;.

Lumbermens Muweal Casuaity Company: CIGNA Insurance Company.of Texas: Crawford &

Company Insurance Adjusters. Crum & Forster: Argonaut Insurance Company; U.S. Insurance

_ Group; U.S. Fire Insurance Company; National Srandard Insurance Company: Natiorial Umiion

" Fire Insurance of Pittsburgh. Pennsylvania: International Rehabilitation Associates, Inc.

("Intracorp™): Safeco Insurance Company of America: Hartford Fire [nsurance Company;

" Liberty Mumal Insurance Company; Liberty Mumal Fire Insurance Company; North River

Insurance Company. New Jersev: Aetna Casualty & Surety Company: and Dr. Bill W.

- Timberlake. The parties appedred. waived trial bv jury. and jointly moved to dismiss and for

entry of a judgment since all matters in controversy had been settled and the considerarion for
| 04608
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the settlement had been paid in full. The parties also requested that the Court approve the
geulemem ;nd dismissal of this action and iequested from the Cqun 2 judgment that Lhe';.Jla'mtiffs
take nothing, with thé parties to bear their own court costs.

After considering the verified Joint Motion-to Rismiss and for.,Entry of a Jud,gmcﬁtland
argument of counsel. the Court hereby grants the motion and approves the settlement and
dismissal of this action. The Court further finds that this action shall not be considered as a
class action under Tex. R. Civ. P. 42, since no class has been certified and no hearing has
been held on class certification. and no prejudice would be caused to the putative class members
by entry of a Judgfnem. The Co_un further finds that the consideration for the sertlement of the
individual claims is fair and réasonable.

| It is, therefore. ADJUDGED thét Dr. David Bailey, Dr. Ben Beard. and Dr.” Dan.
Petrosky take nothing 5)' reason of this suit z;gainst the defendants and the p;nies bear their own
costs of court.

It is further ADJ{_,'DGED that the parties are denied all relief not expressly granted by

- this judgment. whether the relief was requested or whether it could have been requested in this

case.
The parties. in open court and through their undersigned counsel. waive the provisions
ot Rule 306a(4) of the Texas Rules of Civil Procedure, as amended.

SIGNED on this W odayor S mm'o*vj; . 1994,

K«/\v

PRESIDING JUDGE
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APPROVED AND AGREED TO:

JONES & GEORGES

\IarjoncJWﬂcox Georges
State Bar No. 21453075
7500 Viscount, Suite 210
El Paso, Texas 79925-4851
Telephone: 915/779-0200 .
Telecopy: 915/770-0513
Attorneys for Plaintiffs
Dr. David Bailey, Dr. Ben
Beard and Dr. Dan Petrosky

- DAVIS & WILKERSON

Bv_ /ﬂ[ﬁ“’\/

D£/ id A. Wright {
State Bar No. 22026300
P.O. Box 2283 ,
Austin. Texas 78768-2283
Telephone: 512/482-0614
Tzlecopier: 512/482-0342 .
Counsel for Defendant Hartford
Insurance Company

(o

o Meioce MY

wy

FULBRIGHT & JAWORSKI L.L.P.

2O S

Layne(E. Kruse .
State Bar No. 11742550
- Anne M. Rodgers

State Bar No. 17133025
1031 McKinney. Suite 5100
Houston. Texas 77010-3095
Telephone: 713/651-5151
Telecopier: 713/651-5246
Counsel for Defendant Aetna
Casualty and Surety Co. o
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MOUNCE & GALATZA

I

By:

Carl H. Green

State Bar No. 08347330

P.O. Drawer 1977

El Paso. Texas 79950-1977
Telephone: 915/532-3911
Telecopier: 915/541-1597

Counsel for Defendants American
General Fire & Casualty Co. and
National Standard Insurance Co.

VINSON & ELKINS L.L.P.-

7F;%:;ga vl g¥~/54&»\

John L. Murchxson

State Bar No. 14682000

Page I. Austin

State Bar No. 14345000

James A. Reeder. Jr.

State Bar No. 16695010
1001 Fannin. Suite 3300
Houston. Texas 77002-6760
Telephone: 713/758-2222
Telecopier: 713/651-2546
Counse! for Defendant International
Rehabilitation Associates, Inc.

STYDHARD & MgLBY. INC.

State Bar No. 1
415 North Mesa
Third Floor. Frankli
El Paso. Texas 79901

Telephone: 915/533-5938
Telecopier: 915/533-6225.

Counsel for Defendant Intermational
Rehabilitation Associates, Inc. and
CIGNA Insurance Comapny of Texas

RICHARD. LEE. ROWLEY, COBB ¢
& HALL

o e AL AT

Brv\rrHahl

State Ba¥No. 08744800
123 West Mills. Suite 330
El Paso, Texas 79901
Telephone: 915/552-6997
Telecopier: 915/532-7046
Counsel for Defendants Crum &
Forster. U.S. Insurance Group,
U.S. Fire Insurance Company, and
North River Insurance Company, :
New Jersev
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SHAFE-R. DAVIS. McCOLLUM.: ASHLEY.

O'LEARY & STOKER
5

I

."James M. O'Leary
. State Bar No. 15252000 /
P.O. Drawer 1552 i
Odessa. Texas 79760-1552
Telephone: 915/332-0893
Telecopier: 915/333-5002

BY: . “onpes soer L5 % a*»*/[

Counsel for Defendants Lumbermens Mutual

Casualty Company, American Motorists
Insurance Company, and Kemper Group
Insurance Companies

GWIN & ROBY

By: Y/I:I.VPU\/}’\/LM [
AMax E. Frefplan Il /'
State Bar No. 07427000
Scott W. MacLaren
State Bar No. 12762900
1100 Renaissance Tower .
1201 Elm Street. Suite 4100
Dallas. Texas 75270
Telephone: 214/698-4100
Telecopier: 214/747-2904
Counsel for Dr. Bill V. Timberlake

WILD\/IAN HARROLD. ALLEN&
DIXON

o (DO

Dougla¥ R. Carlson ,

225 West. Wacker Drive, Suite 3000
Chxcaoo Illinois 60606-1229 -
Telephone: 312/201-2000
Telecopier: 312/201-2555
Counsel for Defendants Lumbermens
Mutual Casualty Company and
American Motorists Insurance

Company

DUDLEY. DUDLEY., WINDLE &
STEVE\IS

an ///Qw

Lawrence M. Jor an,/’

State Bar No. 11D14950
2501 N. Mesa. Suite 200
El Paso. Texas 79902
Telephone: 915/544-3090
Telecopier: 915/542-2651
Counsel for Defendant National
Union Fire Insurance Company of
Pittsburgh, Pennsylvania '
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MARTIN. FARR, MILLER & GRAU

s W. Grau

S Bar No. 08306350
Two Turtle Creek Village. Suite 1700
Dallas. Texas 75219-4537
Telephone: 214/528-0850
Telecopier: 214/528-0896
Counsel for Defendant Argonaut
Insurance Company

GLAST. PHILLIPS & MURRAY. P.C.

WG )
a'h AEboR-Sdhwanz/
e Bar No. 00797901
4301 Thanksgiving Tower
1601 Elm Street |
Dallas. Texas 75201-4721
Telephone: 214/578-4300
Telecopier: 214/978-4370

Counsel for Defendant Crawford & Companv

JACKSON & WALKER

//Zu/u( L /Yw 'é/‘,o,ﬁ,

T. Michael Wilson

State Bar No. 21724000

D. Paul Dalion

State Bar No. 05333200

Russell H. Roden

State Bar No. 17132070
901 Main Street. Suite 6000
Dallas. Texas 75202-3797
Telephone: 214-953-6000
Telecopier: 214-953-5822

Counsel for Defendant Allstate

Insurance Company

SONNENSCHEIN. NATH AND

ROSENTHAL

Jetfrel ard
8000 Sears Tower
Chicago. Illinois 60606-6404
Telephone: 312/876-8000
- Telecopier: 312/876-7934
Counsel for Defendant Allstate
Insurance Company
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STEWART. COLANERI & RENWICK. P.C. -

o NVlorfy o

Malcolm G. Renwick
State Bar No. 08649200
2021 East Lamar Boulevard. Suite 100
Arlington. Texas 76006
Tzlephone: 817/261-7381
Telecopier: 817/265-9278
Counsel for Defendant Safeco Insurance
Company of America
Liberty Mutual Fire Insurance

BAKER & BOTTS. L.L.P.

By: M"* Y AL ity
Allister M. Waldrop
State Bar No. 20685500
One Shell Plaza
910 Louisiana Street
Houston. Texas 77002-4995
Telephone: 713/229-1234
Telecopier: 713/229-1522

Counsel for Defendant CIGNA Insurance -

Company of Texas

AP
~OLOTIAXNZ6

~l

- SKELTON & ASSOCIATES

o o h Loorie

FeR ] Hampton Skelton

State Bar No. 18457700
100 Congress Avenue. Suite 1800-
Austin. Texas 78701 h
Telephone: 512/469-5520
Telecopier: 512/469-3525
Counsel for Defendants Liberty
Mutual Insurance Company and

Gy
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94603110

CAUSE NO.
12074
BEN BEARD, DAVID BAILEY and DAN § IN THE JUDICIAL
PETROSKY, & - DISTRICT COURT OF
H _
Plaintiffs, §
§ HARRIS COUNTY, TEXAS,
v § .
§ : |
JAMES SCHERR, NOEL GAGE and § i 8 >
GAGE, BEACH & AGER, g SN [5’
. § = S
Defendants. § ~ 7
PLAINTIFFS' ORIGINAL PETTTION S
_ : "
WEOEY

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Ben Beard, David Bailey, and Dan Petrosky, Plaintiffs, and file this their
Original Petition against James Scherr, Noel Gage, and Gage, Beach and Ager, and show the
Court the following: |

PARTIES

1. Ben Beard is an individual residing in Houston, Texss and David Bailey is an
individugl residing in Bryan, Texas. Dan Petrosky is an individual residing in El Paso, Texas.
Defendant James Scherr is an attorney who may be served at 109 N. Oregon, El Paso, Texas .

79901. Noel Gage is an attorney who may be served at 6044 Gateway East, El Paso, Texas

o

partner, Noel Gage, at 6044 Gateway East, El Paso, Toxas, 79905,
VENUE

2, Plaintiffs' action agai'rist Defendants is properly meintainable in the county of suit for

PLAINTIFFS' ORIGINAL PETITION PAGE }

EXHIBIT NO.L

. M. KUHLMANN NNALO

= 79905 and Gage, Beach & Ager is a partnership which may be served by-serving its frEmed =
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FEB 22 'S4 23:29 JAMES F SCHERR P.4 -

the following reasons:

Negotiations that formed the basis of the contract between Ben Beard and

Defendant Scherr occurred in Harns County, Texas. Therefore, venue is

appropriate in Harris County.

FACTS

3 'Dofendants are attorneys licensed to practice law in the stats of Texas. Defendant
James Scherr entered into Contingency fee contracts to represent Piaintiffs in certain cﬁuses of
action against numerous insurance companies. Defendant Scherr entered into an egreement with
Defendant Gage and Defendant Gage, Beach & Ager to assist him in rep'rescnting defendants.
During the course of representing the plaintiffs, Defendants failed to properly account for mohies
collected by Defendants on behalf of the Pleintiffs and favored specific other clients at the
expense of Plaintiffs. Further, it is believed by Plaintiffs that Defeadants wrongfully
appropristed, for the benefit of Defendants, certain funds collected on behalf of Plaintiffé.

4. Defendants have an aggregate of approximately $170,000.00 in their respective trust
accounts and have fajled to distribute the funds to Plaintiffs and further have failed and refused .
to account for expenses claimed by Defendants despite repeated requests from Plaintiffs for such
accounting,

' BREACH OF FIDUCIARY DUTY

5. In failing to deliver the collected settlementproceeds, Defendants have bre‘_achéd their

fiduciary duty to promptly pay to Plaintiffs all funds in their possession to which Plaintiffs were

entitied to receive, Defendants further breached their fiduciary duty to Plaintiffs in failing to

provide accountings of claimed expenses as requested by Pldintiffs. In breaching their fiduciary

PLAINTIFFS' ORIGINAL PETITION - " PAGE 2
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FEB 22 'S4 23:32 JAES F SCHERR : P.5

duty as described, Defendants have csused damage to Plaintiffs in a sum in excess of the
( minimum jurisdiction of this Court,
CONVERSION
6. Defendants have collected substantial sﬁms of money on behalf of Plaintiffs in the .past
end have appropriated funds to which Plaintiffs were entitled for their own uso and benefit in the
form of expenses. Defendants have wrongfully converted funds belonging to Plaintiffs and in
doing so have damaged Plaintiffs in a sum in excess of the mix;ximum jurisdiction of this Court.
ACTION TO VOID CONTRACT
7. Plaintiffs signed a contingency fee contract with Defendant Scherr for which they now
request the Court to void due to the misconduct of Defendants,
EXEMPLARY DAMAGES
5 8. Defendants conduct a5 described above was intentional, egregious, wanton and

E;, malicious with a flagrant disregard for the rights of Pleintiffs. Therefors, Plaintiffs request that

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request that Defendants be cited
to appear and answer, and that, after trial, plaintiff have judgment against Defendants for the
following: | |

1. Damages within the jurisdictional limits of this court for the breach of fiduciary dufy
by defsndants as described above.- : -

2. Damages for conversion as described above.

3. A Court order that the contingent fee contract§ signed by Plaintiffs are void. |

4. Exemplary damages in a sum in excess of the minimum jurisdiction of this Court.

g PLAINTIFFS' ORIGINAL PETITION . : ; PAGE )

00470
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FEB 22 '94 23:38 JAMES F SCHERR

5. Pre-judgment and post-judgment interast as allowed by law.

6. Such further relief to which Plaintiffs may be entitled.
Respectfully submitted,
Jones & Georges

7400 Viscount, #210
El Paso, TX 79925-4851

P.6

(915)779.0200

(915)779-0313 :

By: ‘ //(/ﬂﬂq/ i
" Marjorie Wilcox Georges

State Bar No, 21453075
Attomey for Plaintiffs

PLAINTIFFE' ORIGINAL P_ET]TION

PAGE 4

00471



* 4 B |
RECEIPT No. 384480 .00 FCH \_-1 NTA

5 S N e
* B ‘. CAUSE ND, 94d0¢ ﬁ PR C

, 91-21-94 TR & 60286047
PLAINTIFE: BEARD, BEN * In The | 129th
ve. Judisiell District Court
DEFENDANT: BCHERR, JAHES * of Hirrje County, Texas
1019 Cénaress, 16%h Eloor
_* Additional MLumnm}n_;busmnmuLum - Hewston, TX -

. CXTATION %‘Qy (\'{
' THE STATE OF TEXAS \
+ County Of Harris &

TO ANY SHERIFF OR CONSTABLE OF TEXAS
{ ‘ or Other Authorlzed Person

E JOr SCHERR, JAMES B
4. 109 N OREQON : "EL PASG TX 79981

" Attached {e &.copy of PLAINTIFE'S ORIQINAL. Pmtmumsmomupﬁm_
FOR ADMISSIONS AND PRODUCTION

This instrument wat Tilsd on the 21t day of January, 1984 _, in the above clted oceuse numbhapr
and court. The Instrument attached describes ths ¢laim agalnst you. .

YOU HAVE BEEN SUED. You may employ an attorney, If you or your attorney do not file &

.tten answer with the District Clerk whe insued thie citation by 10:00 a.m. on the HMonday

next following the expiration of 20 days after you were served this citation and petition,
3 default judgment msy be taken agafnet you.

TO OFFICER SERVINS:

This citq,m@u ‘l’ . 1scued on 27th day of Jsnuary, 19%4, under my hand and
seal of sﬂld Court,.

-r'= .
- Tssued ot fequat oft Q:,‘ ( Seal ) KATHERINE TYRA, Distriot Clerk
WILCOX, MARJORIE Yo Harris County, Texae
: 7400 VISCOUNT #2i% - E ; 301 Fannin Houston, Texas 77602
£l PASO '.. : > 79925 . (P.0. Bpx -1651, Houetan, Texas 77210)
. ,\ . . ( J . . . .
. Bar Mo.o.23dbanys... : BY Pitoheflr oo -
S, & LMY @ Deputy JITCHELL, TRACEY  WY/AR/1S65647T
- OFFICER/AUTHORIZED PERSON RETURN
Came to hand at _o'clock ___ .M., on the day of s 18___.
Executad at (addrees) - in-..
County at _ _o'oleok .M., on the ___day of I
» 18__, by delivering to defondant, in person, a
f { ‘e oopy of this Cltation togethsr with the accompsnying __ oopy(les) of the
' Petition
attached thereto and I endorsed on sald oopy of the Citation the date of delivery. .
To cortify which I affix my hand officially this dey of o 19 ___.
FEES: § A
of 5 County, Texss
.;:‘ . .
¥
. . By -
Affiant _ : - Oeputy
on this day, = __su_, known to ma to be-the percon whose

inature appears on the forepoing return, personally appeared. After being by me duly sworn,
+nefshe  stated that this oltation was executed by himfher in the exaot manner recited on the
-return. . -

SWORN TO AND SUBSCRIBED BEFORE ME, on this _ dey of . P 15 _.

K - . -
.- Y 2

Y Notary Publfc -

L
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CONFIDENTIAL

CAUSE NQ. 94-03110

) BEN BEARD, DAVID BAILEY and
~DAN PETROSKY,
S

Plaintiffs,
V.

IAMES FRANKLIN SCHERR, NOEL

GAGE aud GAGE, BEACH & AGER CONFIDENTIAL

Defendants,

I GO O WD U SN N LN LN LN Lo O

AT

EXHIBIT NO.—L—

I
I
I
] Counterblainas,
1

JAMES F. SCHERR § M, KUHLIER
&
§
§ IN THE DISTRICT COURT OF
§ HARRIS COUNTY, TEXAS
EN BEARD, DAVID BAILEY and 8 .129TH J UDICIAL DISTRICT
| AN PETROSKY §
§
Counter-Defendants, §
1. §
§
§ W 1.
B Amss F scrmre § s BT
§
1 Third-Party Plaintift, §
§
1’ ;
MARJORIE GEORGE,Sand . § -
i JONES & GEORGES §
§
Third Party Defendants. §
l" rlrsriars'nnx'r AMENDED ORIQINAL PETTTION PAGE 1
l 00103
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PLAINTIFES' FIRST AMENDED ORIGINAL PETITION

\ | TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, Ben Beard, David Bailey, and Dan Petrosky, Plaintiffs, and file this
their First Amended Original Petition against James Scherr, Noel Gage and Gagc Beach and

Ager, dnd show the Court the following:

PARTIES
i. Ben Beard is an individual residing in Houston, Texas and David Bailey is an

. e R, -
SRS SO U S ST i SR
I EVRAL S VEITGUTE v oUvEn L EELL.

Texas. Defendant James Scherr is an attorney who has previously been served in, this case .
and has ﬁ]ed an answer. Nocl Gage is an attorney who has previously been served and who '

has filed an atswer and Gage, Beach & Agerisa partncrshrp which also has been served and -

has filed an answer.

VENUE

2. Plaintiffs' action against Defendants is properly maintainable in the county of suit

s
x.

=
-
d

Negotiations that formed the basis of the contract between Ben Beard an
Defendant Scherr occurred in Harris County, Texas. Therefore, venue is

appropriate in Harris County.

- o

FACTS

3. Defendants are attomeys licenscd to practice law in the state of Texas. Defendant

-

“LAINTTETS' FIRST AMENDED ORIGINAL PETTTION PAGE?2
18-2.161

60104

-
I
I
|
]
i
8
1’
1
l for the following reasons:
i
1
|
1
1
I
|



James Scherr entered into Contingency fee confracts to represent Plaintiffs in certain causes

) of action against numerous insurance companies. Defendant Scherr entered into an
= agrcement with Defendant Gage and Defendant Gage, Beach & Ager to assist him in

representing defendants. During the course of representing the plaintiffs, Defendants failed

to properly account for monies collected by Defendants on behalf of the Plaintiffs and\yg(k}@
favored specific other clients at the expense of Plaintiffs. Further, it is believed by Plainﬁffs/f,giﬂ//\

that Defendants wrongfully appropriated, for the benefit of Defendauts, certain fpnds

L2 (RN UV SRR SN A 5 3 SR
COUEOEE O BEAS 0N Uatiiilns

v
\

4. Defendants have an aggregate of approximately $170,000.00 in their réspectiv

refused to account for expenses claimed by Defendants despite repeated requests from

y Plaintiffs for such accounting.

5. Defendant Scherr and Defendant Gage, acting in his pérsénal capacity angsan )Y

A7

rmaion Qﬂ Uv"& .
regarding Plaintiff Ben Beard during the pendency of this case which was unnecessary for V' (W7 ¢

. -
. A o,
their defense. R

agent for the law firm of Gage, Beach & Ager, negligently released confidential info

-

I

]

]

1

1

1

l trust accounts and have failed to distribute the funds to Plaintiffs and further have failed and‘ \
i

1

i

i

1 BREACH OF FIDUCIARY DUTY /JJ \N*)“/ ‘C}
i

| . . Ty
following respects: V¥
(1) in failing to promptly and accurately account for settlement proceeds;

H

PFAGE 3
?18-‘2.]61
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(2) in failing to promptly deliver collected séttlement proceeds;
—~ [

(3) in faling to provide plainfiffsy with an accurate account of claimed
B \

expenses; ‘xl/

(4) in failing to provide plamtlﬁ"s with accurate information concerning one
or more settlement negotiations; and

(5) in favoring one clicnt to the \ﬁlment of and agamst thc finterests of

plaintiffs. y ;
1/ e
LM

As a consequence of the aforementioned breaches of their fduciary duties, defendants,

Ty v g pEam D ih ey OO v A PN A S UL LIRS R -1-,,.., e PR L '~r" i_" < e
Y (t.‘;.‘i_'. SEMEIENN NHUIR0 IS JAEEE QLTI GEIVHESD D v Ui l O SIS

l
| -
I
|
]
l (1) Plaintiff Ben Beard $61,300.00 \ \{“ WW\
l (2) Plaintiff David Bailey $61,300.00 q,
l 3 '(3) Plaintiff Dan Petrosky $61,300.00

CONVERSION

7. Defendants have appropriated as expenses substannal sums of money collected on

l behalf of plaintiffs, expenses for which there is no accouating in the case of Defendant Gage

N
l and/or inadequate or no accounting in the case of Defendant Scherr. Dcfendants have \ ) v ALV‘ _
X J '
wrongfully converted all sums thcy claim as expenses in Cause No: 88 7707 and
l accordingly, Plaintiffs seek a judgment of this Court denying defendants claims for expenses
§ v Causeno. 887707,
l NEGLIGENT RELEASE OF CONFIDENTIAL INFORMATION
8. Defendants Scherr and Noel Gage, acting individually and as a duly authorized
SLAINTIFFS' FIRST AMENDED ORIGINAL PETITION PAGE 4
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)

J

agent of the firm of Gage, Beach & Ager, negligently released confidential 1nformat10n/ / )
1cgardmg Ben Beard without justification and with the consent of Plaintiff Beard. The e "
confidential information was revealed to Defendants “during their legal representation of V%/M
Plaintiff Beard and was protected by the attorney-client privilege. Defcndants neghgent \)f}

conduct in releasing said confidential information was prcdlcatcd upon a conscmus /M Nj/f
. W

indifference to the rights of Plaintiff Beard and upon an actual awareness of the extreme .
degree of risk fo be suffered by Plaintff Beard if said confidentiel imformation were releaged. /H';L
: v /,.‘
ER T~ SO SUUCI TONNNL & SNV UL OO SPUNUEPL B b S JU Sl g O o T : "fi!\/[;"
SERENILIENTD :'.";.-=::ffLL‘s.};;c:,!fiﬁ‘r:-, VR DI IEG PR RXNT PN S TeNT V0 Luiey oLl QRiSELh G0 e 9

form of physical pain, mental anguish and emotional distress in the sum of $'3'00,000.00. . M
) ACTION TO VOID CONTRACT - \}L i

9, “Because of the various acts of misconduct and/or negligence previously stated. /

herein, plaintiffs seek a judgment of this conrt that the contingency fee contracts executed U/

/
e
in connection with Cause No. 88-7707, be declared null and void ab initio and that the lien

of Defendants Scherr and Gage against the $200,000.00 in the registry of the Court be

extinguished.

4

EXEMPLARY DAMAGES
10. Defendants' conduct as described above was intentional, egregious, wanton and
malicious with a flagrant disregard for the rights of Plaintiffs. Further, the ncgligcnce of
Defendants in releésing the confidential information of Ben Beard was gross negligence.

Therefore, Plaintiffs request that the Court assess punitive damages against Defendants in

-

-

PLAINTIFFS' FIRST AMENDED CRIGINAL PETITION PAGE S
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the following amounts: . o L e

| ) (1) Plaintiff Ben Beard $1,445,200.,00 - f#w o
l (2) Plaintiff David Bailey $245,200.00
I (3) Plaintiff De;n. Petrosky $245,200.00 o

"WHEREFORE, PREMISES CONSIDERED, Plaintiffs request that Defcnc.lants be-
l cited to appear and answer, and that, é.fter trial, plaintiffs have judgment against Defendants
l for the following:
i
1

SEHAT LR DD !

i) At sy
. PR RRVINIA RIS \—'-l:LE.l.I(J(—_:’klu ENGE

R e vreach of Nduciary duty Uy ac)emmis as
described above.

2. Damages for conversion as described above.

3.7 udgmcnt declaring the contingency fee contracts signed by Plaintiffs in Cause No.
88-7707 be declared null and void.

4. $300,000.00 in actual damages for Defendants' ncghgent relcasc of conﬁdentlal
3 information concerning Plaiutiff Ben Beard.

5. $1,935,600.00 in exemplary damages.

5. Pre-judgment and post-judgment interest as allowed by law.
6. Such further relief to which Plaintiffs may be entitled.

\d
R
‘I

Respectfully submitted, =

Jones & Georges
7400 Viscount, #210

El Paso, TX 79925-4851
(915)779-0200

|

|

|

' | (915)779-0

1 A
. |

|

|

|

M jorie Wilcox @gcs
Statc Bar No. 21453075
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Attorney for Plaintiffs

CERTIFICATE OF SERVICE

T hereby certify that a true and correct copy of the foregoing document was forwarded to
James Franklin Scherr at 109 N. Oregon, 8th Floor, El Paso, Texas 79901, fax pumber 532-1759,
Noel Gage at 6044 Gateway E., Ste. 800, El Paso, Texas 79905 fax rumber 532-2423 and Leigh
Whelan and Phillip Werner at 1300 Post Oak Blvd. Ste. 700, Houston, Texas 77056, fax number
(713)961-3542 on this, the 28th day of September, 1994

) regular mail
() certified mail
hand Ochver\

MK .

Martie Georges

3

I B18-2.161
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CAUSE NO. 94-03110
| DENBEARD, DAVID BAILEY and §
) DAN PETROSKY, §
§
Plaintiffs, §
§
V. §
§
JAMES FRANKLIN SCHERR, NOEL §
GAGE and GAGE, BEACH & AGER §
§
Defendants, &
&

A1

AT I VR IR S B PET T WA P d ok S
J’é&.&.‘:’]{.}..i.c.‘.?; J ERGER

Counter-Plaintiff, §
§
V. § IN THE DISTRICT COURT OF
§ HARRIS COUNTY, TEXAS
BEN BEARD, DAVID BAILEY and § 129TH JUDICIAL DISTRICT
DAN PETROSKY §
§
Counter-Defendants, §
§
AND §
8
JAMES F. SCHERR §
§
Third-Party Plaintiff, §
§ .
v, §
: §
MARJORIE GEORGES and 8
JONES & GEORGES 5
. 8
Third Party Defendants, _ —§ - w7 -
PSR AMENDED GRIGRUAL PRTIN — TaGR1
|
| EXHIBIT NO.—D— 00458
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P S' THIRD AMENDED QR ALP
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Ben Beard, David Bailey, _and Dan Petrosky, Plaintiffs, and file this
their First Amended Original Petition against James Scherr, Noel Gage, and Gage, Beach and
Ager, and show the Court the following:

| PARTIES

1. Ben Beard is an individual residing in Houston, Temas and David Batley is an
Fedtoignel reetdhan Ty Eren, Womne Py Vetvsioe de o Deteienl vesiiieg B BT T,
e, Dondant Yemes Sclion iy an sifoiney wio has previvusky besn sorved i tins cuse
and Bas filed an answer. Noel Gage is an attorney who has previously been served and who
has filed an answer and Gage, Beach & Ager is a partnerstip which also has been served and
has filed an answer.

YENUE

2. Plaintiffs' action against Defendauts is properly maintainable in the county of suit
for the following reasons:

Negotiations that formed the basis of the contract between Ben Beard and

Defendant Scherr occurred in Hmﬁs County, Texas. Therefore, venue is

appropriate in Harris County.

FACTS

3. Defendants arc attomeys licensed to practice law in the state of Tex#is, Defendant’

PLAINTIFFE THIRD AMENDED ORIGHNAL PETITION PAGE?2
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James Scherr entered into Contingency fee confracts to represent Plaintiffs in certain cauges

of action against numerous inswrence companies. Defendant Schemr entered into an

agrecment with Defendant Gage and Defendant Gage, Beach & Ager to assist him in

representing defendants. During the coursc of representing the plaintiffs, Defendants failed

_ to properly account fgr monies collectid by Defendants on behalf of the Plaintiffs and
i

( favored specific othe. ts at the expense of Phintifls, /Futther, it is believed by Plaintiffs

ther Defendants wrongfully spproptisied, for the beueltt of Defeodants, curlein frade

R A B S G ARY

o deendant Jumes Fraaklin Scher, plartiffe slleps e following Seee: [} im viclgton of

the egreement of the plaintiffs in Canse No. $8-7707 that alf fimds recovered would be

divided equally among the various plaintiffs therein, defendant James Franklin Scherr paid

over to William LaRock and Joseph Superville a share greater than they weore cntitled to

.y roceive pursuant o ssid sgreement; 2) in violation of his contingent fee contract with the
) plaintiffs in Cause No. 88-7707, decfendants James Franklin Scherr and Noel Gage paid to

themselves legal fees in the amount of $42,667.75, a sum in excess of that authorized by the

violation of the contingent fee contract between James Franklin Scherr and the plaintiffs °
hercin, said James Franklin Scherr and Noel Gage paid to themselves onc hundred percent
of all monies recovered in a scitlement negotiated with T.ELA.; 4) defendant James
Frankiin Scherr and Noel Gage arc curréntly wrongfully witkholding disbursement of funds

——

e ———————

PLAINTIFFR' TRIRD AMYENDED ORIQINAL PETISION
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I recovered in settlements with Home Insurance company in the amount of $75,000.00 and
3 Commercial Union Insurance Company in the amowunt of $95,000.00 the pretext for which
)

I is a claim for expenses which defendauts have failed to validate or document in spite of

repcated requests that they provide proper documentation.
4. Defendanis have an agpregate of approximately $170,000,00 in their respective
trust acoounts and have failed to distribute the finds to Plaintiffs and further have failed and

refused to sccount for expenses clained by Defondants despite repeated rogmess om

5, Ercfendsnt SBebay and Defendent Gage, soiing in hiy persomial oapacity o6 68 s
sgent for the law fitm of Gage, Beach & Ager, negligendy relessed confidential informati

regarding Plaintiff Ben Beard during the pendency of this case which was unnecessary for

their defense. _
QREA OF FIDUCIARY DUTY _

6. Defendants James Franktin Scherr and Noe! A, Gage acting individually and as an

agent for the law firm Gage, Beach and Aper, jointly and severally breached their fiduciary

(1) in failing to promptly and accurately account far settlement procceds;
(2) in failing to promptly deliver collected settlement proceeds;

(3) in failing to provide plaintiffs with an accurate account of claimed
expenses;

——

—
—_—————
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\

(4) in failing to provide plaintiffs with accurate information concerning one
or more settlcment negotiations; and

(5) in favoring onc client to the detriment of and against the interests of
plaintiffs,
As e conscquence of the aforementioned breaches of their fiduciary duties, defendants,

jointly and severally caused plaintiffs to suffer actual damages in the following amounts:

(1) Plamtiff Ben Beard $61,300.00
{3y Plainghif Devid Batley SO T, 200 0

CONVERSION

7. Defendants have appropriated and/or are attempting fo appropriate &s expenses
substantial sums of monsy collected on behalf of plaintiffs — more specifically the sums of
$86,500.00 received in 5 setﬂanent with Travelers Insurance Companf, $50,000.00 received
in settlement with T.ELA, insurance company, $75,000.00 received in settlement with
Home Insurance Company, and $95,000.00 received in sctilcraent with Comtnercial Union
Insurance Company — expeuses for which there is no aﬁcmmﬁng in the case of Defendant
Gape and the law firm Gage, Beach & Ager and/or inadequate or no accounting in the case
of Defendant Scherr, All Defendants have wrongfully converted all sums they olaim as
expenses in Canse No. 88-7707, and accordingly, Plaintiffs seek a judgment of this Court

denying defendants claims for expenses in Cause No. 88-7707.

PLAINTIFFS THIRD AMENDED ORIGINAL FETITION T TADES
Bl8-2158

00462




NEGLIGENT RELEASE OF CONFIDENTIAL INFORMATION
8. Defendants Scherr and Noel Gage, acting individually and as a duly authorized
agent of the firm of Gage, Beach & Ager, were negligent in releasing confidential
information regarding Ben Beard without justification and without the consent of Plaintiff
Beard. Specifically, defendant Gage acting us an authorized agent for the law firm of Gage,
Beach, & Ager released confidential information about plaintiffs medicel conditions during
plainiiffs deposition takem on February 25, 19% Subsequent to te deposiiion hevein

P LI 0 sz
R o s S R TS

G Cestingy 6 s gl sperd Far e o foe of e Der s o
Aper fled pleadings wn Gils cevse i which he neghigeatly revegied enenwely conideniish
information conceming plaintifi"s physical and mental heglth, These pleadings were filed
of record in this cause and are now subject to revicw by any person. Defendant Gage, again
acting 2 an agent for hie firm Gage, Beach, and Ager nepligently informed the plaintiff that

y j for the purpose of defeating his claims in this cause there would be additional efforts made

to make the information public concerning his health, Defendant Gage's conduct, acting as

an authorized agent for the dcfendant Gage, Beach & Ager, was ncpligent and/or gross

known that the public release of mformation about plaintiff's mental health would in no way
support any claim of defense made by said defendants, nor would it support any claim for
affirmative relief pled by said defendants by way of cross-action or cross-claims.

The confidential information was revealed to Defendents during their legal -

PLAINTIFFR THIRD AMENDED ORIGINAL PETITION PAQEG
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representation of Plaintiff Beard and was protected by the atforney-client privilege.
'; o Defendants' negligent conduct in releasing said confidential information was predicated upon
a conscious indifference to the rights of Plaintiff Beard and upon an actual awareness of the
extreme degree of risk to be suffered by Plaintiff Beard if said confidential information were

released. Dofendants' neglipence herein caused Plaintiff Ben Beard to suffer actusl damapes

in the form of physical pain, mental anguish and emctional distress in the sum of
£300,000.00.
ALTEROTE T G I ORI A 0

¢, Beosuse of Gis vadons sets of miscondnot and/or negligencs previowsly stased
heretn, plaintiffs seek a judgment of this court that the contingency fee contracts exccnted
in cormection with Cause No. 88-7707, be declared null and void ab initio and that the lien
of Defendants Scherr and Gage against the $200,000.00 in the reyistry of the Court be
4 cxtinguished
- EXEMPLARY DAMAGES
10. Defendants' conduct as described above was intentional, egregious, wanton and

malicious with a flagrant disregard for the rights of Plaintiffs. Further, the aegligence of

Therefore, Plaintiffs request that the Court assess punitive damages against Defendants in

the following amounts:

(1) Plaintiff Ben Board $1,445,200.00

PLAINTIFFS THIRD AMENDED ORIGINAL FEITTION PAGE7
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)

l Defendants in releasing the confidential information of Ben Beard was gross negligence.
]

}

I

I
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| (2) Plaintiff David Bailey $245,200.00
- (3) Plaintiff Dan Petrosky $245,200.00
| - WHEREFORE, PREMISES CONSTDERED, Plaintiffs request that Defendants be

cited to appear and answer, and that, afier trial, plaintiffs have judgment against Defendants
for tho following:

1. $183,900.00 in actual damages for the breach of fiduciary duty by defendants as
described above.

I e e ® T SR Sy,
Aie “ﬂﬂm@?} Fonr COPVERRION 86 Geaeriles ahovs.

GE-FFHT be declared null and void.
4, $300,000.00 in actnal damapes for Defendanis’ negligent release of confidential
infortaztion concerning Pleintiff Ben Beard,
5. $1,935,600.00 in exemplary damages.
5. Pre-judgment and post-judgment interest as allowed by law.
) 6. Such further relicf to which Plaintiffs may be entitled,
3 Respecifully submitted,

l Jones & Georges
: 7400 Viscount, #210
El Paso, TX 79925-4851
I _ (915)779-0200
(915)779-0313

Marjoric Wilcox Georges '

State Bar No. 21453075
Attorney for Plaintiffs

——

e —
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CERTIFICATE OF SERVICE

e I hereby certify that a true and correct copy of the foregoing document was forwarded to
= James Franklin Scherr at 109 N. Orcgon, 8th Floor, El Paso, Texas 79901, fax number $32-1759,
Noel Gage at 6044 Gatewny E., Ste. 800, El Paso, Toxas 79905 fax number 532-2423 and Leigh
Whelan and Phillip Werner at 1300 Post Oak Blwvd., Ste. 700, Houston, Texas 77056, fax number

{713)961-3542 and Donald M. Hudging, 24 Greenway Plaza, Suite 1007, Houston, Texas 77046, fax
| mimber (713) 623-2793 on this, the 18th day of October, 1994.

()  regularmail

@) certified mail

@) hanod delivery

(x)  telecopior transmaizsion

whrede Geonges -
B18-2.161
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l S _ 01~21-94 L tr  sopasoay |
FF: BEARD, BEN ¥ In The | L129th
0 Judidial District Ceurt
{Ts SCHERR JAHES ¥ of H4rrls County, Texas
. 1049 Cénaress, 16kh Floor
Lpartiee &re named In the attsched petition, Houston, TX
' e © CXTATION (\(\
T€ OF TEXAS
0f Harris
HERIFF OR CONSTABLE OF TEXAS ?Q .
r Authorized Person .
l!RR. JAMES . oo
N OREGON EL PASQ X 79981 :
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4
TION INTERROGATORYES REQUEST

............

Ci ' VRN o i ’ilv'x RO
. The Lveiirumsnt atlsched g

sgalnet you.

answer with the Bistrict Clerk whe iweued this citatien by 16:60 a.m. on tha tMonday
1lswing the explration of 20 days after you were served this cltatien and pestition,
1t Judgment may be taken againet you.

lHﬁVE BEEN SUED. You may employ an attornay, If you or vour attorney do not file & |

£R SERVING:

r tg‘bj@h ‘ﬂléﬁ 1scued on 27th day ot Janusry, 1994, under my hand and
§r

Our‘t'.' 'i
" .r"
at_tequest of: " ﬁg ( Seal ) FATHERINE TYRA, Distriot Clerk:
HARJORYXE *: b 3 Harrie County, Texas
CDUNT #210 ol y 301 Farnnin Houston, Texas 77002
v T 79925 . AP.O, .Box -3651, Housten, Texas 77210)
\' R : '
2‘1 3 019" ‘ . : By léé {‘m&L-ﬁdo—- .
OFFICER/AUTHORIZED PERSOM RETURH
hand at _,_,_o'cloek wmesMey o0 the __ day of . y 18 .
- — — in ..




